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Court of Appeals of the District of Columbia 


No. 4928. 


Robert W. Chambers, Appellant, 

vs. 

Commissioner of Internal Revenue 


Docket 33772. 


Robert W. Chambers, Petitioner, 


v. 

i 

j 

Commissioner of Internal Revenue, Respondent. 

For the taxpayer: John Philip Hill, Esq. 

For the Comm’r: W. F. Wattles, Esq. 

i 

Docket Entries . 

1928. | 

Jan. 10. Petition received & filed. Taxpayer notified. 

(Fee paid.) ! 

44 11. Copy of petition served on General Counsel. 

Feb. 23. Motion to dismiss filed by G. C. j 

44 27. Hearing date set 3-14-28 on Comma’s motion. 

Mar. 14. Hearing had before Mr. Littleton on Comm Vs 
motion to dismiss. Leave granted to respond¬ 
ent to amend his motion to dismiss. Petition¬ 
er’s oral motion to dismiss &'Comin Vs motion 
to dismiss* denied. Exception to petitioner. 
Briefs due in 30 days. 

April 12. Brief filed by taxpayer. 

44 13. 44 4 4 4 4 G. C. I 

May 25. Order of dismissal entered. 

Aug. 13. Stipulation of venue to Court of Appeals of D. C. 
filed. 

! 
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Nov. 17. 
“ 17. 

“ 19. 

1929. 
Jan. 16. 

“ 16. 

Feb. 12. 

“ 12 . 
“ 16. 


Supersedeas bond for $20,553.84 approved & or¬ 
dered filed. 

Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 
Proof of service of petition filed. 


Motion for extension to 2-16-29 to file statement 
of evidence & transmit record to Court of Ap¬ 
peals filed by taxpayer. 

Order enlarging time to 2-16-29 for preparation 
of evidence & delivery of record entered. 

Agreed statement of evidence lodged. Approved 
& ordered filed 2-13-29. 

Agreed praecipe filed. 

Order enlarging time to March 1-29 entered. 


Now, February 19, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal, U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Jan. 10,1928, U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. 


Docket No. 33772. 


Robert W. Chambers, Petitioner, 


vs. 

Commissioner of Internal Revenue. 

Petition. 

The petitioner, Robert W. Chambers, hereby petitions 
for redetermination of the deficiency set forth by the Com¬ 
missioner of Internal Revenue in his notice of deficiency 
bearing the symbols IT :FAR :B-5 JFN-60D dated Novem¬ 
ber 10, 1927, and respectfully shows to the Board as fol¬ 
lows: 
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R. W. CHAMBERS VS. COMMR. OF INT. REV. 3 

I 

1. The petitioner is an individual whose address in 

Broadalbin, Fulton County, New York. j 

2. The deficiency claimed by the Commissioner and in¬ 
volved in this appeal is an alleged deficiency in income tax 
in the amount of Ten Thousand Two Hundred: Seventy-Six 
Dollars and Ninety-Two Cents ($10,276.92) for the years 
1922 and 1923. A copy of the said notice of j deficiency is 
attached hereto and is marked “Exhibit A”, j 

3. The petitioner is advised by counsel atid therefore 
avers that the Commissioner of Internal Revenue erred in 

his determination of the alleged deficiency as follows: 

3 (a) In determining that the loss of Twenty-Four 
Thousand Dollars ($24,000.00) claimed ito have been 

sustained in 1922 through the killing of trout by the pol-u- 
tion of a private lake was not a deductible loss against tax¬ 
able income for that year, said loss having occurred in the 
business of this petitioner of raising and marketing for 
consumption a very high grade of trout for | use at clubs 
and hotels. 

(ib) In determining that the sum of One Hundred Dol¬ 
lars ($100.00) claimed as the loss due to the death of two 
calves raised on petitioner’s farm was not deductible from 
income for the year 1922. 

(c) In determining that the deduction of $ix Thousand 
Two Hundred Twenty-Eight Dollars and Seventy Cents 
($6,228.70) for furnishing petitioner’s office was not a busi¬ 
ness deduction, such action resulting in a net! disallowance 
of Five Thousand Six Hundred Five Dollars and Eighty- 
Nine Cents ($5,605.89) in the income tax return for 1922. 

(d) In determining that the sum of Three thousand One 
Hundred Forty-Nine Dollars and Eighty-Nine Cents 
($3,149.89) cost of new office furniture purchased by the 
petitioner was not deductible from income in the year 1923. 

(e) In determining that the sum of Four Hundred Eighty 
Dollars ($480.00) loss claimed for live stock raised on peti¬ 
tioner’s farm was not deductible in the income tax return 

for the year 1923. j 

4 4. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The petitioner at a cost of Fifty-TWo Thousand 
Seven Hundred Eighty-Nine Dollars and Sixty-Eight Cents 
($52,789.68) as set forth in the annexed statement marked 

2—4928a 
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* 4 Exhibit B”, had raised and prepared for market trout 
of a type designated as wild trout, in distinction from liver 
fed trout, and being fed on special foods with a resulting 
special delicacy of flavor, thus giving it a special high price 
in the New York market, when in 1922 said trout were killed 
in one night by the pol-ution of the petitioner’s lake. The 
actual value of said trout when killed was considerably 
over Thirty Thousand Dollars ($30,000.00). The amount 
for stocking the lake with trout was only allowed to your 
petitioner in the amount of Six Thousand Dollars 
($6,000.00) which was allowed as a deduction. Twenty-Four 
Thousand Dollars ($24,000.00) claimed as a loss was deter¬ 
mined to be 44 an anticipated profit” whereas in fact such 
loss showed a destruction to your petitioner of an actual 
value of over Twenty-Four Thousand Dollars ($24,000.00). 

(b) The loss to petitioner of the two calves was a defi¬ 
nite loss of One Hundred Dollars ($100.00) and the cost of 
furnishing office Five Thousand Six Hundred Five Dollars 
and Eighty-Nine Cents ($5,605.89) in the year 1922 was a 
proper expenditure for the business of your petitioner and 
should have been deducted. 

5 ( c ) The loss claimed for live stock raised on farm 

of petitioner in the amount of Four Hundred Eight- 
Dollars ($480.00) and the cost of new office furniture in 1923 
in the business of your petitioner in the amount of Three 
Thousand One Hundred Forty-Nine Dollars and Eighty- 
Nine Cents ($3,149.89) are properly deductible items. 

Wherefore, the premises considered, your petitioner 
prays: 

I. That the Board may determine the question of the 
petitioner’s liability for the deficiency alleged by the Com¬ 
missioner of Internal Revenue. 

II. That this Board determine that this petitioner is not 
liable for the deficiency in tax as alleged by the Commis¬ 
sioner of Internal Revenue. 

III. For such other and further relief as to the Board it 
may appear necessary and proper to grant. 

(S.) ! ROBERT W. CHAMBERS. 

1 ROBERT W. CHAMBERS, 

Petitioner . 


(S.) JOHN PHILIP HILL. 

JOHN PHILIP HILL, 

Attorney for Petitioner, 

Albee Building , Washington , B. C . 
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6 State of New York, 

County of Neiv York, ss: 

Robert W. Chambers, being first duly sworn, jdeposes and 
says that he had read the foregoing and annexed petition 
by him subscribed and knows the contents thereof; that the 
facts stated therein upon his own knowledge are true, and 
those stated upon information and belief he believes to be 
true. 

(S.) ROBERT W. CHAMBERS. 

i 

Subscribed and sworn to before me this seventh day of 
Januarv, 1928. 

(S.) GEO. R. McGEE, 

[notarial seal.] Not (try Public . 

Notary Public, Kings County. 

Kings Co., Clk’s No. 103, Reg. No. 5138. 

N. Y. Co., Clk’s No. 312, Reg. No. 5233. j 
Commission expires March 30, 1928. 

7 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :F AR :b-5. JFN-60D. | 

i 

Mr. Robert W. Chambers, 

43 East 83rd Street, | 

New York, New York. 

Sir: 

i 

The determination of your tax liability fbr the years 
1922, 1923 and 1924 discloses a deficiency of $10,276.92 for 
the years 1922 and 1923, and an overassessment of $196.95 
for the year 1924 as shown by the att-ched statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which tb file a peti¬ 
tion for the redetermination of this deficiency. Any such 
petition must be addressed to the United States Board of 
Tax Appeals, Earle Building, Washington, D. C., and must 


i 

i 

! 
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be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:FAR:B-5, JFN-60D. 

In the event that you acquiesce in a part of the deter¬ 
mination, the waiver should be executed with respect to the 
items to which you agree. 

Respectfully, 



D. H. BLAIR, 

Commissioner , 
By (S.) C. B. ALLEN, 

Deputy Commissioner. 


Inclosures: Statement, Form A, Form 882. 


8 Statement. 

IT:FAR:B-5. JFN-60D. Nov. 10, 1927. 

In re Mr. Robert W. Chambers, 43 East 83rd Street, New 


York, New York. 


Year. 


Deficiency 
in tax. 


Over¬ 

assessment. 


1922 (Waiver) .$9,320.54 

1923 . ! . 956.38 

1924 . 


$196.95 


$10,276.92 $196.95 

The report of the Internal Kevenue Agent in Charge at 
New York, New York, dated August 17, 1927, has been re¬ 
viewed and approved by this office. 
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| 

1922. 

Net income on return.! $36,901.58 

Add: 

(1) Estimated loss of trout.i 24,000.00 

(2) Death of two calves raised on farm. . 100.00 

(3) Cost of furnishing office.j 5,605.89 

Corrected net income.j $66,607.47 

! 

i 

Explanation of Changes. 

i 

(1) The loss of $24,000.00 claimed to have been sustained 
in 1922 through the killing of trout by pollution of a private 
lake, has been disallowed for the reason that ho deductible 
loss against taxable income has been sustained. The 
amount expended for stocking the lake with trout, in the 
amount of $6,000.00, has been allowed as a deduction, and 
the $24,000.00 claimed as a loss appears to be an antici¬ 
pated profit and is not deductible against taxable income. 

(2) The deduction of $100.00 claimed as a loss due to 

the death of two calves raised on your farm has been dis¬ 
allowed. In this connection you are referred to Article 
145 of Regulations 62. j 

(3) The deduction of $6,228.77 for furnishing your of¬ 

fice has been disallowed as a business deduction and prop¬ 
erly considered as a capital item on w T hich depreciation of 
10% has been allowed, resulting in a net disallowance of 
$5,605.89. | 

i 

9 1923. ! 

i 

Net income on return. j $92,300.50 

Add: i 

(1) Loss claimed for livestock raised onj 

farm . j 480.00 

(2) Cost of new office furniture.! 3,149.99 


| $85,930 39 

j 

Deduct: (3) Depreciation on office furniture.937.87 


Corrected net income .j $84,992.52 
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Explanation of Changes. 

The same explanation as to the changes in income for 
1922 applies to 1923. 


1924. 

Net income on return. $ 45 , 498.55 

Deduct: (1) Depreciation on office equipment.. 937.87 

Corrected net income . $44,560.68 


Explanation of Changes. 

(1) Depreciation of 10% has been allowed on office equip¬ 
ment as explained for prior years. 

In arriving at the final determination of your income 
tax liability for the above years, due consideration was 
given a protest filed by your representative, John Philip 
Hill, under date of September 17, 1927, and to a confer¬ 
ence held in this office by your representative on October 
7, 1927, together with additional information furnished by 
Mr. Hill under date of October 22,1927. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for your 
district, and remittance should then be made to him. 
10 The overassessment shown herein will be made the 
subject of a Certificate of Overassessment which will 
reach you in due course through the office of the Collector 
of Internal Revenue for your district and will be applied 
by that official in accordance with Section 284 of the Rev¬ 
enue Act of 1926. 

The right of petition as indicated on page one of this 
letter refers only to the additional tax shown herein, in¬ 
asmuch as there is no provision in the Revenue Act of 
1926 granting the right of petition ag-inst any overassess¬ 
ment found upon a review of your return. 


(Here follow pages 11, 12, and 13.) 
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| 

14 Filed Feb. 23, 1928, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 33772. j 

Robert W. Chambers, Petitioner, j 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Motion to Dismiss. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, respectfully moves that the above-entitled appeal be 
dismissed. As ground for said motion, respondent alleges 
that the deficiency letter referred to in said petition, 
IT :FAR:B-5-JFN-60D, was mailed to the taxpayer on No¬ 
vember 10, 1927. The appeal therefrom was filed with the 
Board on January 10, 1928, the 61st day after! the mailing 
of the deficiency letter. The Board is accordingly without* 
jurisdiction. 

Wherefore it is prayed that an order be entered for dis¬ 
missal of the above-entitled appeal. 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: ! 

W. F. WATTLES, 

Special Attorney , 

Bureau of Internal Revenue. 

i 

Now, February 19, 1929, the foregoing Motion to dismiss 
certified from the record as a true copy. 

[Seal, U. S. Board of Tax Appeals, 1924.]] 

; 

B. D. GAMBLE, 

i 7 

Clerk U. S. Board of Tap Appeals. 


♦Amendment allowed at hearing. B. D. G. 
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15 United States Board of Tax Appeals. 

Docket No. 33772. 

Robebt W. Chambebs, Petitioner, 

v. 

Commissioneb of Intebnal Revenue, Respondent. 

Order of Dismissal. 

At 4:45 P. M., November 10, 1927, the Commissioner 
mailed petitioner the statutory notice of his determination 
of deficiencies of $9,320.54 for 1922, and $956.38 for 1923, 
and an overassessment of $196.95 for 1924. 

January 10, 1928, petitioner filed his petition with the 
Board, asking a redetermination of the deficiencies deter¬ 
mined by the Commissioner. The Commissioner filed a 
motion asking that the proceeding be dismissed for lack of 
jurisdiction, upon the ground that the petition was not filed 
with the Board until the 61st day after the mailing of the 
deficiency notice, the 60th day not being Sunday. 

Due consideration having been given to argument of coun¬ 
sel and to the briefs filed, it is 

Ordered that this proceeding be and the same hereby is 
dismissed for lack of jurisdiction for the reason that the 
petition was not filed within 60 days after the mailing by 
the Commissioner of his determination. 

Enter. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Entered May 25, 1928. 

Now, February 19,1929, the foregoing Order of Dismissal 
certified from the record as a true copy. 

[Seal, U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals . 
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J 

) Filed Nov. 17, 1929, TJ. S. Board of Tax Appeals. 

i 

i 

In the Court of Appeals of the District of |Columbia. 
Robert W. Chambers, Petitioner,^ 


Commissioner of Internal Revenue. 

j 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

I 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against him on the 
25th day of May 1928 in the case of Robert W. Chambers, 
Petitioner, vs. Commissioner of Internal Revenue, No. 33772 
on the Docket of the Board, and respectfully; submits his 
petition for a review thereof by the Court of Appeals of the 
District of Columbia, the parties having agreed that the 
review shall be in this Court as evidenced by stipulation 
filed with the Clerk of the said Board. | 

On Tuesday, January 10, 1928 at 9:10 A. M. vour peti¬ 
tioner filed in the Clerk’s office of the Board of Tax Ap¬ 
peals his petition for a redetermination by th^ said Board 
of a deficiency in income taxes for the years 19|22, and 1923 
asserted by the Commissioner of Internal Revenue to be 
due by the petitioner. 

17 „ The alleged deficiency was set forth!by the said 

Commissioner in his Notice of Deficiencv, dated No- 
vember 10, 1927. This notice was mailed by tlie said Com¬ 
missioner at 4:45 P. M., Thursday, November JLO, 1927. 

On February 23, 1928 a Motion to Dismiss the said peti¬ 
tion was filed with said Board on behalf of the Commis¬ 
sioner of Internal Revenue. The ground of said Motion as 


amended was that the petitioner’s appeal from 
of the Commissioner of Internal Revenue— 


the decision 


“was filed with the Board on January 10,1928, j the 61st day 
after the mailing of the deficiency letter. The Board is 
accordingly without jurisdiction.” ' 

It was contended by the Petitioner that his petition was 
filed with the said Board within the 60 day perjod provided 
by law. 
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The Board of Tax Appeals on May 25,1928, sustained the 
said Motion by the Commissioner of Internal Revenue and 
dismissed the said petition and proceeding— 

* ‘for lack of jurisdiction for the reason that the petition 
was not filed within 60 days after the mailing by the Com¬ 
missioner of his determination.” 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to his damage and prejudice as shown 
by the following: 

(1) It erred in its order dismissing the proceeding for 
lack of jurisdiction on the ground that the petition 

18 was not filed within 60 days after the mailing by the 
Commissioner of his determination. 

(2) It erred in determining that the said petition was not 
filed within the 60 day period provided by law. 

(3) It erred in sustaining the said Motion and in dis¬ 
missing the said petition. 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against him be re¬ 
viewed and reversed by this Honorable Court, and for such 
other and further relief as the Court may deem meet and 
proper in the premises. 

(S.) ROBERT W. CHAMBERS, 

Petitioner, 

(S.) By JOHN PHILIP HILL, 

Attorney for Petitioner. 


State of Maryland, 

Baltimore City, ss: 

John Philip Hill, being duly sworn, deposes and says 
that he is attorney for the petitioner, that he knows the 
contents of the foregoing petition, that to the best of his 
knowledge and belief the statements therein are true, and 
that the Assignments of Error are well taken and intended 
to be argued. 

(S.) JOHN PHILIP HILL. 

Subscribed and sworn to before me this 23rd day of 
October, A. D. 1928. 

(S.) MAURICE H. RICE, 

[seal.] Notary Public . 
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I 
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19 Filed Nov. 19, 1928, U. S. Board of Tax Appeals. 

i 

i 

United States Board of Tax Appeals. 

i 

i 

Docket No. 33772. 

i 

Kobert W. Chambers, Petitioner, 1 

v. I 

I 

I 

Commissioner of Internal Revenue, Respondent. 

j 

Notice of Filing Petition for Revieiv. 

\ 

i 

j 

To the Commissioner of Internal Revenue and! the General 
Counsel, Bureau of Internal Revenue. 

7 i 

Sirs: 

i 

Please be advised that on November 17th 19J28 a petition 
for review was filed with the Clerk of the United States 
Board of Tax Appeals, asking* the Court of Appeals of the 
District of Columbia to review the decision df the Board 
rendered in the above entitled proceeding udder date of 
May 25, 1928. A copy of said petition for review is at¬ 
tached hereto for your information and use. 

Respectfully, 

(Signed) ‘ JOHN PHlUlP HILL. 

The above notice and a copy of the petitioh for review 
were served on me this 17th day of November,! 1928. 
(Signed) ' C. M. CHA&EST, 

A., j 

General Counsel, Bureau of Internal Revenue. 

Now, February 19, 1929, the foregoing Petition for Re¬ 
view with proof of service certified from tlie! record as a 
true copy. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 


! 

I 
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20 . Ex. 2. 

Nov. 17,1928. 

Dkt.X. Cal. X. Sta. X. 

Filed Aug. 13, 1928, United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 33772. 

Robert W. Chambers, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, through their respective counsel, that, in 
accordance with Section 1002 (d) of the Revenue Act of 
1926, the above-entitled proceeding may be appealed, under 
the provisions of Section 1001 of the Revenue Act of 1926 
as amended by Section 603 of the Revenue Act of 1928, to 
the Court of Appeals of the District of Columbia. 

JOHN PHILIP HILL, 

Counsel for Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Now, February 19, 1929, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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ternal Revenue. } 
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R. W. CHAMBERS VS. COM MR. OF INT. REV. 


21 Filed Feb. 13, 1929, U. S. Board of Tax Appeals. 

I 

United States Board of Tax Appeals. 

i 

Docket Xo. 33772. j 

j 

i 

Robert W. Chambers, Petitioner'^ 

i 

VS. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Statement of Evidence. 

At the hearing of the above entitled appea) on the 14th 
day of March 1928 before the Honorable Benjamin H. Lit¬ 
tleton, Chairman of the United States Board of Tax Ap¬ 
peals, at Washington, D. C., the following Evidence was 
offered and received. 

The Petitioner offered in evidence the following, which 
was marked ‘‘Petitioner’s Exhibit No. 1”: 

(Here follows page 22.) 


23 The Respondent offered in evidence the following 
which were marked respectively “Respondent’s Ex¬ 
hibit A,” and “Respondent’s Exhibit B”: ! 

(Here follow pages 24 and 25.) 

26 Form NP-2. 


Treasury Department, Washington. 

i 

Office of Commissioner of Internal Revenue. 

IT :PAR:B-5. JFN-60D. Nov. 10, 1927. 


Mr. Robert W. Chambers, j * 

43 East 83rd Street, I 

New York, New York. 

0 

Sir: j 

The determination of your tax liability for the years 
1922, 1923 and 1924 discloses a deficiency of $10,276.92 for 


i 
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the years 1922 and 1923, and an overassessment of $196.95 
for the year 1924, as shown by the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:FAR:B-5, JFN-60D. In the event that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you 
agree. 


Respectfully, 


D. H. BLAIR, 

Commissioner, 


By-, 

Deputy Commissioner. 


Inclosures: Statement, Form A, Form 882. 


U. S. Board of Tax Appeals, Mar. 14,1928, Respondent’s 
Exhibit B. 

ms-1. .. 

(Here follow pages 27 and 28.) 
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Bo* 4928* 

Robert V, Chambers,4 

vs • .Appellant, Ipa^e Bo . 

Commissioner of In-} 
terual Revenue. .) 

sTATturifr 

I 

JTlf Ri 0-0 
JFJWOOb 

la 9 s i Mr# ROwn W. ebrndbera. 
40 E«at «3rd Street* 
v«v rortc, xmr Ycmt. 


roar Deficiency In Tt», | 

19*2 (waiver) 79.3*0.04 

19*3 934.39 

M8» _ AU.tt 

i 

r«M no,m.it tM.M 

i 

J 

The report of the Internal Revenue (gcot in charge at 9ev ran 
Few York, dated August 17, 29ft. Had bean reviews* and appeared by 

thl* afffoe. 


19*3 


Net Uflon an retain 


134,902#69 


ddt 

(1) Estimated loss or treat . 

(2) Death of two oalraa reload on farm 

(3) coat of furnlthing Offlot 


94.0 00,00 
100.00 


JaKfaB 


Corrected net income 

Explanation Of Changti 


*46, 407*47 


(X) The lot? of 324,000,00 claimed to bare been sustained in 
192* through the killing of troat k pollution of a private lake, 
bee bean dl followed for the reason that no deductible loac against' 
taxable income has been sustained. The amount expended for stock¬ 
ing the lake with trout. In the amount of |6,000.00. bee been elloi 
ae a deduction, and the 494,000*00 el aimed at a Idea appears to be 
an anticipated profit and la not deductible against taxable lnooma, 

(2) The deductl ob of 2200,00 claimed ex a less due to the deal 
_ of two calves raised on pour fbra ha* been disallowed. In this oat 
Motion you tre referred to Arilelo 143 Of Regulation* 62# 

- i 

• . | 

(9) The deduction of 70,220#77 for fumlenlng your office has 
boon disallowed as a business deduction and properly considered as 
a capital Item on which depreciation of lOf. has bean allowed, resuj 
ilu? In a mt disallowance of 30,6O&,09« 
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Hr* Robert V* Chambers# 


ffUtittmt* 


If 23 


Vet U40" 8 <* rtturh 
441 


^90040 


(X) ^ct «l»ll«d fir l{v«ttook raised on f*m 
(2) qe?4 *f now Of Hoe famltur* 


440,0D 
l^4M» 


146 , 530.8 9 


LeOnCd i 

(•>) Depreciation 9a office fnrult&ro 




corrected net lneipe 

Explanation of Chernias 


#44,992*62 


The B*y. explanation a* to the ohausea In lac woe fir 1422 
applies ta 1923* 


1924 


III income oft jwtnm 
Dc&aott 


#46,494«M 


fl) Depreciation on of floe equipment 
corrected net income 

Explanation of change0 


max 


fU.560.4i 


(1} Depreciation of 10£ has been allowed on OCfioe equipment at 
explained for prior years. 


In arriving at the final determination of poor income tax 
liebility for the above years, duo consideration ms given a 
protest filed by your representative. Join Phillip will, under 
date of September 1? T 1927. and to a conference held! in thin 
office by your representative on October 7. 1927, together with 
additional Information furnished by Ur. Hill under date of Ootober 
22. 1927. 


Payment of the tax should not be made until a bill la received 
from the collector of Internal Revenue for your dlstxiet, anft 
remittance should then be mads to him. 


Hdr. 4928. 

Robert w. Chambers,} 
vs appellant, 
Commissioner of In*, 
ternal Revenue# 


Page No. 


i 


28 
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29 The overassessment shown herein will|be made the 
subject of a Certificate of Overassessmept which will 

reach you in due course through the office of the Collector of 
Internal Revenue for your district and will be applied by 
that official in accordance with section 284 of the Revenue 
Act of 1926. ! 

The right of petition as indicated on page| one of this 
letter refers only to the additional tax shown herein, inas¬ 
much as there is no provision in the Revenue! Act of 1926 
granting the right of petition against any overassessment 
found upon a review of your return. 

ms-1. 

i 

j 

30 IT :FAR :B-5. JFW. ! ' 


1040. 196. 95. 

Mr. Robert W. Chambers, 

43 East 83d Street, 

New York, New York. 

Sir: 

1924. 


i 

Original assessment, -301008..!.. $4,941.03 

Correct tax liability. j. . 4,744.08 

Overassessment .|.. $196.95 


The report of the Internal Revenue Agent in Charge at 


New York, New York, dated August 17, 1927, 
viewed and approved by this office. 

VAM. 


has been re- 


31 Be it further remembered that the foregoing con¬ 
tains the substance of all of the evidence given on the 
hearing of this appeal, and in order that it may be pre¬ 
served and made of record this Statement of Evidence is 
duly stated, approved and signed and ordered to be made 
of record in the above entitled appeal this 13tlj day of Feb¬ 
ruary, 1929. 

(S.) BENJAMIN H. LITTLETON, ' 

Chairman, United States Board of Tax Appeals. 
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The undersigned, Attorneys of Record respectively for 
the Petitioner and the Respondent in the above entitled 
cause, agree that the foregoing and attached statement may 
be duly stated, approved and signed as the Statement of 
Evidence. 

JOHN PHILIP HILL, 

1 ' Attorney for Petitioner. 

C. M. CHAREST, 

M., 

General Counsel, Bureau of Int. Rev., 

Attorney for Respondent. 

Now, February 19, 1929, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal, IT. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

32 United States Board of Tax Appeals. 

Docket No. 33772. 

Robert W. Chambers, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

The undersigned, attorneys of record respectively for the 
Petitioner and Respondent, having agreed that the follow¬ 
ing parts of the Record in the above entitled cause be in¬ 
cluded in the Transcript of Record on appeal hereby re¬ 
quest the Clerk of the United States Board of Tax Appeals 
to include the following in said Transcript: 

1. The Docket Entries of proceedings before the United 
States Board of Tax Appeals. 

2. The Petition filed by the taxpayer, Robert W. Cham¬ 
bers. 

3. Motion to Dismiss as amended and filed by the Re¬ 
spondent. 

4. Order of Dismissal by the United States Board of Tax 
Appeals. 


i 

i 

! 
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j 

5. Petition for Review filed by the taxpayer, Robert W. 
Chambers. 

33 6. Notice given by the Petitioner to the Commis¬ 
sioner of Internal Revenue and his General Counsel 

advising them of the filing of the Petition for Review. 

7. Stipulation by attorneys respectively for the Peti¬ 
tioner and Respondent that the Review shopld be by the 
Court of Appeals of the District of Columbia.! 

8. Statement of Evidence. 

9. Order of Board of Tax Appeals extending time for 
filing statement of evidence and transmitting: documents to 
the Court of Appeals, D. C. 

10. This Designation. 

JOHN PHILIP HILL, 

Attorney for Petitioner-Appellant. 

C. M. CHAREST, 

M., 

7 i 

General Counsel, Bureau of hit. Rev., 

Attorney for Respondent-Appellee. 

Now, February 19, 1929, the foregoing Praecipe, certified 
from the record as a true copy. 

[Seal, U. S. Board of Tax Appeals, 1924i] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

■ 

34 United States Board of Tax Appeals. 

i 

Docket No. 33772. j 

Robert W. Chambers, Petitioner, 

XT 
v • 

i 

Commissioner of Internal Revenue, Respondent. 

! 

_ _ ! 

Order Enlarging Time. 

i 

! 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of I evidence and 
transmission and delivery of record papers stir petition for 
review of the above entitled proceeding in thei Court of Ap- 
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peals for the District of Columbia be and it is hereby ex¬ 
tended to February 16, 1929. 

(Signed) ; B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., January 16, 1929. 

A true copy. Teste: 

[Seal, U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

35 United States Board of Tax Appeals. 

Docket No. 33772. 

Robert W. Chambers, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Columbia 
be and it is hereby extended to March 1, 1929. 

(Signed) B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., February 16, 1929. 

A true copy. Teste: 

[Seal, U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4928. 
Robert W. Chambers, appellant, vs. Commissioner of Inter¬ 
nal Revenue. Court of Appeals, District of Columbia. 
Filed Feb. 28, 1929. Henry W. Hodges, clerk. 

(6489) 
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EOBEET W. CHAMBERS. 


Appellant 


versus 


Appellee 


HOWE, HILL & BRADLEY, 


Attorneys for Robert ,W. Chambers 

&V<\ d ?\A o'- , 







In The 


i 

(Emiri of Appeals, Statrtrt of (Eolttmbta 


January Term, 1929. 


No. 4928. 


ROBERT W. CHAMBERS, | 

Appellant, 


versus 


COMMISSIONER OF INTERNAL REVENUE, 

Appellee. 


APPEAL FROM THE BOARD OF TAX APPEALS, 


BRIEF ON BEHALF OF THE APPELLANT. 


STATEMENT OF THE CASE. 

i 

i 

At 4.45 P. M. Thursday, November 10,1927, tlje Appel¬ 
lee mailed the Appellant the statutory notice pf his de¬ 
termination of deficiencies of $9,320.54 for 1922 and 
$956.38 for 1923, and an overassessment of $196.95 for 
1924 (R. 10). 


Ou Tuesday, January 10, 1928, at 9.10 A. M. Appel¬ 
lant filed in the Clerk’s office of the Board of Tax Ap¬ 
peals, his petition for a redetermination by the said 
Board of the above alleged deficiency (R. 11). ! 

On February 23, 1928, the Appellee filed rwlth the 
United States Board of Tax Appeals a motioh to dis¬ 
miss said appeal, such motion stating “As a ground for 
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said motion, respondent alleges that the deficiency letter 
referred to in said petition IT-FAR-B-5-JFH-60D, was 
mailed to the taxpayer on November 10, 1927. The ap¬ 
peal therefore was filed with the Board on January 10, 
1928, the 61st day after the mailing of the deficiency 
letter. The Board is accordingly with jurisdiction. 
Therefore it is prayed that an order be entered for dis¬ 
missal of the above entitled appeal’’ (R. 9). 

This motion was heard on March 14,1928. Leave was 
at that time granted to Appellee to amend his motion to 
dismiss (R. 1) by changing “with jurisdiction” to “with¬ 
out jurisdiction” (R. 9), with an exception to Appellant 
(R. 1). May 25, 1928, an order of dismissal of Appel¬ 
lant’s petition was entered (R. 1). 

On November 17, 1928, Appellant filed Supersedeas 
bond for $20,553.84 and his petition for review to this 
Honorable Court (R. 2). 

i 

The motion to dismiss Appellant’s petition was itself 
not filed within the 20 day period allowed the Appellee 
for filing such motion, as provided by Rule 14 of the 
Board of Tax Appeals. 

QUESTIONS INVOLVED. 

The substantial questions involved in this appeal are: 

(1) Whether the motion on behalf of the Appellee to 
dismiss the Appellant’s petition should have been 
considered by the Board of Tax Appeals, such 
motion itself having been filed in violation of 
Rule 14 of the Board of Tax Appeals. 

(2) Whether the petition of the Appellant was filed 
within the 60 day period provided by Section 
274(a), Vol. 44, Part 2, page 55, U. S. Stat. at 
Large. 
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i 


i 


STATUTES. 

The Statute involved in Section 274(a), U. S. Stat. at 
Large, Vol. 44, Part 2, page 55, as follows: 

“Sec. 274(a). If in the case of any taxpayer, the 
Commissioner determines that there is a |deficiency 
in respect of the tax imposed by this title,! the Com¬ 
missioner is authorized to send notice of such de¬ 
ficiency to the taxpayer by registered mail. Within 
60 days after such notice is mailed (not counting 
Sunday as the sixtieth day), the taxpayer may file 
a petition with the Board of Tax Appeals for a re¬ 
determination of the deficiency. Except j as other¬ 
wise provided in subdivision (d) or (f) of this sec¬ 
tion or in section 279, 282 or 1001, no assessment 
of a deficiency in respect of the tax imposed by this 
title and no distraint or proceeding in coiiirt for its 
collection shall be made, begun, or prosecuted until 
such notice has been mailed to the taxpayer, nor 
until the expiration of such 60-day period* nor, if a 
petition has been filed with the Board, until the de¬ 
cision of the Board has become final. Notwithstand¬ 
ing the provisions of section 3224 of thp Revised 
Statutes the making of such assessment pr the be¬ 
ginning of such proceeding or distraint during the 
time such prohibition is in force may be enjoined 
by a proceeding in the proper court. ’’ 


ARGUMENT. 

L 

THE BOARD OF TAX APPEALS, UPON APPELLANT’S EXCEPTION, 
SHOULD HAVE DISMISSED THE APPELLEE S MOTION 
TO DISMISS THE PETITION FILED BY | 

THE APPELLANT. 

i 

The motion to dismiss the Appellant’s petition was 
itself not filed within the twenty day period allowed to 
the Appellee to file such motion. Rule 14 of | the Rules 
of Practice before the United States Board of Tax Ap¬ 
peals, revised to April 1, 1927, provides: 

“Rule 14— Answer. 

After service upon him of a copy of the petition, 
the Commissioner shall have 60 days within which 
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to file an answer or 20 days within which to move in 
respect of the petition. The answer shall be so 
drawn as fully and completely to advise the peti¬ 
tioner and the Board of the nature of the defense. 
It shall contain a specific admission or denial of each 
material allegation of fact contained in the petition 
and shall set forth any new matters upon which the 
Commissioner relies for defense or affirmative relief. 
Each paragraph contained in the answer shall be 
numbered to correspond with the paragraphs of the 
petition. An original and four copies of the answer 
shall be filed, of which the original shall be signed 
by the Commissioner or his counsel and the copies 
conformed by him.” 

Such rule is of equal standing with Rule 61, ‘ 4 Compu¬ 
tation of Time—Sundays and Holidays,” which is as 
follows: 


“Rule 61 —Computation of Time—Sundays 

and Holidays . 

“When the time prescribed by these rules for 
doing any act expires on a Sunday or a legal holiday 
in the District of Columbia, such time shall extend 
to and include the next succeeding day that is not a 
Sunday or such a legal holiday; Provided , That 
when the time for performing any act is prescribed 
by statute nothing in these rules shall be deemed 
to be a limitation or extension of the statutory time 
fixed. 

The following-named days are legal holidays with¬ 
in the District of Columbia: 

i 

New Year’s Day, January 1 (Sec. 993, Revised 
Stat. relating to D. C.). 

Washington’s Birthday, February 22 (Act of Jan¬ 
uary 31,1879). 

Inauguration Day, every fourth year (Act of June 
18, 1888). 

Decoration Day, May 30 (Act of August 1, 1888). 

Fourth of July (Sec. 993, Revised Stat. relating to 
D. C.). 
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Labor Day, first Monday in September (Act of 
June 28, 1894). 

Thanksgiving Day, day proclaimed by President 
(Sec. 993, Revised Stat. relating to D. C.). j 

Christmas Day, December 25 (Sec. 993,| Revised 
Stat. relating to D. C.). 

When legal holidays fall on Sunday the inext day 
shall be a holiday (Act of December 20,1881).” 

Rule 26 of the United States Board of Tax Appeals 
provides, as to hearing fee of $10, that 4 4 failure to pay 
such fee shall be sufficient ground for the dismissal of 
the proceeding. ’ 7 Failure on the part of the Commissioner 
to file his motion to dismiss the petition within the 
twenty days required by Rule 14 should have caused the 
dismissal of the motion. 

n. | 

UNDER THE PUBLISHED RULES OF THE BOARD OF TAX AP¬ 
PEALS, THE APPELLANT IN THIS CASE PROPERLY 
BELIEVED THAT HE WAS FILING HIS PETI¬ 
TION WITHIN THE SPECIFIED TIME. 

Rule No. 61 of the Rules of Practice before tfye United 
States Board of Tax Appeals, Revised to April 1, 1927, 
quoted above, provides as follows: 

4 4 When the time prescribed by these rules for 
doing any act expires on a Sunday or a legal holi¬ 
day in the District vOl Columbia, such time shall ex¬ 
tend to and include the next succeeding day that is 
not a Sunday or such a legal holiday; Provided, 
That when the time for performing any afet is pre¬ 
scribed by Statute nothing in these rules shall be 
deemed to be a limitation or extension of the statu¬ 
tory time fixed. * * *” 

i 

The above Rule is published for the guidance of those 
filing petitions, many of whom are not represented by 
counsel. The obvious impression made upon such a 
person by the above Rule would be that in computing 
the sixty days the specified legal holidays were! to be ex- 
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eluded. In the period in question in this case both 
Christmas Day and New Year Day were included. Were 
such days excluded from the sixty day period the peti¬ 
tion in this case would have been filed well within the 
sixty day period without any question. It is contended 
on behalf of the Commissioner of Internal Revenue that 
the above Rule does not apply to the filing of a petition 
in such a case as this. Such a contention is unfair to 
the taxpayers who are entitled to rely upon the Rules as 
published for the Board of Tax Appeals, and who should 
not be required to examine into every section of the Rev¬ 
enue Act of 1926 for the purpose of finding wherein statu¬ 
tory limitations differ from those prescribed by the 
Board of Tax Appeals. 

The Revenue Act of 1926 provides: 

4 ‘Sec. 274(a). Within sixty days after such notice 
is mailed (not counting Sunday as the sixtieth day) 
the taxpayer may file a petition with the Board of 
Tax Appeals for a redetermination of the de¬ 
ficiency.’ ’ 

The previous Revenue Act does not contain the words 
“not counting Sunday as the sixtieth day.” They were 
added by Congress in the Revenue Act of 1926 for the 
protection of the taxpayer. In the statement of the 
Managers on the part of the House, contained in the 
Conference Report filed February 22, 1926, on page 39, 
it is stated under the action of the Conference Commit¬ 
tee: 

“If the sixtieth day falls on Sunday the petition 
may be filed on the sixtv-first day.” 

Congress in framing The Revenue Bill of 1926 gave 
absolutely no definition of what is meant by the word 
“day.” Such a measure of time was in no place desig¬ 
nated as a “calendar” day, “ business” day, “ working” 
day, or any other sort of day. Congress, on the contrary, 
set up certain classes of years, such as a “taxable” 
year, and a “ fiscal” year, but made no specific declara- 
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tion as to what it meant by the word “day.” It was ob¬ 
viously the intention of Congress to give to tbe taxpay¬ 
ers sixty days of 24 hours each for filing an appeal. 


Because of the confusion and hardship entailed on 
many of the taxpayers by the drastic and harsli interpre¬ 
tation by the office of the Commissioner of Internal Rev¬ 
enue of the period of filing an appeal, in The |1925 Rev¬ 
enue Act, the 69th Congress added an extra day when the 
sixtieth day falls on a Sunday. The sixty days mean 
days of 24 hours each, that is to say 1440 clear hours, the 
word “day” being used as a measure of timb. All the 
benefits on construction are to be given to the taxpayers 
of the United States. j 


The provision is that the appeal must be filed “Within 
sixty days.” The word “within” according to Bou- 
vier’s Law Dictionary, means: 

“In the limits or compass of. 54 Aid. 531. It 
may be used in the sense of in or at the end of. 4 
Cush. 420.” ! 


Congress therefore contemplated a continuous period 
of sixty days beginning ta the moment the notice was 
mailed, not counting Sunday as the sixtieth day. 


III. 

UNDER THE DEFINITION OF A “DAY” GIVEN BY THIS HONOR¬ 
ABLE COURT IN LEWIS-HALL IRON WORKS VS. BLAIR, 
COMMISSIONER, THE SIXTIETH DAY WAS TUES¬ 
DAY, JANUARY 10, 1928, WHEN, AT 9.10 
A. M., THE PETITION WAS FILED. 

In the case of Lewis-Hall Iron Works vs. Blair, Com¬ 
missioner, 23 Fed. (2nd) 972, this Honorable Court de¬ 
cided that what Congress meant by the above word 
“day” w~as a “business day” consisting of 7^ hours, to 
wit, the hours between 9 o’clock A. M. and 4i30 o’clock 
P. M. Upon that definition of a day the petition in this 
case was filed clearly on the sixtieth day, if the practice 
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followed by the Commissioner of Internal Revenue is 
adhered to by which the day of mailing is not counted, 
but the day of filing is counted. 

In the Leivis-Hall Iron Works case, this Honorable 
Court ruled that a petition placed in the Clerk’s office of 
the Board of Tax Appeals at 7:10 P. M. on the sixtieth 
day was not filed on the sixtieth day, because the office 
of the Commissioner on that dav had closed at 4:30 
P. M. This Honorable Court said: 

“The Board of Tax Appeals is authorized to pre¬ 
scribe reasonable rules of procedure for conducting 
its business. Section 900, Revenue Act of 1924. 
This Court will take judicial notice of the Board’s 
rules when regularly promulgated. Goldsmith vs. 
Board of Tax Appeals, 55 App. D. C. 229. Under 
this authority the Board prescribed the following 
rule, to wit, ‘Rule 1. Business hours. The office 
of the Board at Washington, D. C., will be open each 
business day from 9 o’clock A. M. to 4:30 o’clock 
P. M.’ In the present instance the Board’s office 
was closed, conformably with its rules, prior to 7:10 
P. M., when the postman placed the petition in the 
mail box or left it upon the office floor. * * *” 

If the “day” of the-Board of Tax Appeals for pur¬ 
poses of filing a petition terminates at 4:30 P. M. the day 
for mailing the notice from which appeal is taken must 
of necessity also terminate at 4:30 P. M. It would be 
obviously unfair to taxpayers if a day were to consist of 
24 hours for the purpose of mailing a notice from the 
Commissioner of Internal Revenue, but should consist 
of only 7% hours for the purpose of filing a resulting 
petition. Under the ruling in Lewis-Hall Iron Works 
vs. Blair, Commissioner, the petition was not considered 
filed because there was no one in the office of the Board 
of Tax Appeals after 4:30 P. M. This ruling was made 
in spite of the fact that up to that time it had been the 
custom of the Board of Tax Appeals to receive any 
petition filed prior to midnight. 
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The letter to Mr. Chambers, the Appellant herein, was 
not mailed until 4:45 P. M., Thursday, November 10, 
1927. It was therefore not mailed on a business day. 
That day therefore cannot be counted at all. In accord¬ 
ance with the rulings of the Court in the above case the 
notice was mailed on Friday, November 11, 1927, and in 
accordance with the practice of the Board of; Tax Ap¬ 
peals that day is excluded from the count, an<ji the first 
day of the sixty days would be Saturday, November 12, 
1927. This being the first of the sixty days, Tuesday, 
January 10, 1928, would be the proper day for filing of 
the petition, and the petition in this case was filed at 
9:10 A. M. on that day. j 

j 

The following table of days shows this to be| the case: 

( 0 ) Thursday, November 10, 1927 : 

( 0 ) Friday, November 11, 1927 
( 1 ) Saturday, November 12, 1927 ! 

( 2 ) Sunday, November 13, 1927 
( 3 ) Monday, November 14, 1927 
( 4 ) Tuesday, November 15, 1927 
( 5 ) Wednesday, November 16, 1927 
( 6 ) Thursday, November 17, 1927 j 
( 7 ) Friday, November 18, 1927 
( 8 ) Saturday, November 19, 1927 j 
( 9 ) Sunday, November 20, 1927 

(10) Monday, November 21, 1927 

(11) Tuesday, November 22, 1927 

(12) Wednesday, November 23, 1927 

(13) Thursday, November 24, 1927 j 

(14) Friday, "November 25, 1927 

(15) Saturday, November 26, 1927 

(16) Sunday, November 27, 1927 

(17) Monday, November 28, 1927 

(18) Tuesday, November 29, 1927 

(19) Wednesday, November 30, 1927 

(20) Thursday, December 1, 1927 

(21) Friday, December 2, 1927 j 

(22) Saturday, December 3, 1927 

(23) Sunday, December 4, 1927 

(24) Monday, December 5, 1927 

(25) Tuesday, December 6, 1927 
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(26) Wednesday, December 7, 1927 

(27) Thursday, December 8, 1927 

(28) Friday, December 9, 1927 

(29) Saturday, December 10, 1927 

(30) Sunday, December 11, 1927 

(31) Monday, December 12, 1927 

(32) Tuesday, December 13, 1927 

(33) Wednesday, December 14, 1927 

(34) Thursday, December 15, 1927 

(35) Friday, December 16, 1927 

(36) Saturday, December 17, 1927 

(37) Sunday, December 18, 1927 

(38) Monday, December 19, 1927 

(39) Tuesday, December 20, 1927 

(40) Wednesday, December 21, 1927 

(41) Thursday, December 22, 1927 

(42) Friday, December 23, 1927 

(43) Saturday, December 24, 1927 

(44) Sunday, December 25, 1927 

(45) Monday, December 26, 1927 

(46) Tuesday, December 27, 1927 

(47) Wednesday, December 28, 1927 

(48) Thursday, December 29, 1927 

(49) Friday, December 30, 1927 

(50) Saturday, December 31, 1927 

(51) Sunday, January 1, 1928 

(52) Monday, January 2, 1928 

(53) Tuesday, January 3, 1928 

(54) Wednesday, January 4, 1928 

(55) Thursday, January 5, 1928 

(56) Friday, January 6, 1928 

(57) Saturday, January 7, 1928 

(58) Sunday, January 8, 1928 

(59) Monday, January 9, 1928 

(60) Tuesday, January 10, 1928 

IV. 

IF A “DAY” MEANS A 24-HOUR MEASURE OF TIME, THE SIX¬ 
TIETH DAY FALLING ON A SUNDAY, THE PROPER DAY 
FOR FILING THE PETITION IN THIS CASE WAS 
TUESDAY, JANUARY 10, 1928, ON WHICH 
DAY IT WAS FILED. 

If a “day” means a “business day,” in accordance 
with the Lewis-Hall Iron Works case, the petition in this 
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case was filed on time. It seems impossible, however, to 
believe that Congress intended when it gave p period of 
sixty days that this period should be cut down from 1440 
hours to 450 hours as would be done by the substitution 
of a TV 2 hour day for a 24 hour day. If, however, the 
24 hour day is adopted the petition in this case was still 
filed in time. 

The Statute used the word “within”, and “within” 
means the beginning of a continuous period. | The Com¬ 
missioner of Internal Revenue cannot arbitrarily ex¬ 
clude any portion of a day from the sixty day period. 
The practice, therefore, of not counting the dpy on which 
the notice is mailed is subject to as much question as the 
arbitrary delimitation of a day to 7% hours. It is no 
more of a strained construction of the provision of the 
Act of Congress to say that a day is a period pf 24 hours, 
beginning at any specified hour, than it is to say that 
such a day is 7% hours arbitrarily beginning at 9 A. M. 
In Bouvier’s Laiv Dictionary, page 265 says: j 

“By custom the word day may be understood to 
include working davs only. 3 Rep. 121; 2 C.C. App. 
650.” ' | 

In People vs. Hatch, 33 Ill. 9, at page 13?, the Court 
says in reference to a day: 

“It is natural, and then it consists of 24 hours or 
the space of time which elapses while the earth makes 
a complete revolution on its axis.” 

j 

In the case of Zimmerman vs. Cowan, 15? Ill. 631, at 
page 637, the Court decides that a day is 24 hours, and 
the right to file within 30 days cannot be limited to 6 
P. M. on the thirtieth day. 

i 

In the case of Robinson vs. Dunn, 77 Cajlif. 473-475, 
the Court held: 

“In an action by an employee of the legislature to 
enforce a claim for ‘extra’ services rendered, the 
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Court said 4 We think it too clear for discussion that 
the word ‘day’ as used in the statute, covers what¬ 
ever period of the twenty-four hours the legislators 
choose to remain in session 9 ”. 

The word 44 dav” has been uniformlv construed in such 
a manner as to carry out the intent of the legislators. It 
has never been construed, except in the Treasury Depart¬ 
ment, in a manner to deprive taxpayers of the benefits 
proposed to be conferred upon them. For example: 
Many cases arise under the interpretation of the ten days 
rule for filing appeals from customs assessments. In a 
case in the Federal Court in Massachusetts the tenth 
day was improperly observed as Bunker Hill holiday, 
and the Collector’s office was closed. The Treasury De¬ 
partment ruled that a notice filed the next day was one 
day too late, attempting to apply a technicality in inter¬ 
pretation. The Federal Court ruled that in spite of the 
fact that the office of the Collector of Customs was im¬ 
properly closed on the tenth day through a misappre¬ 
hension as to its being a holiday, that the importer 
should not suffer. The position taken by the Office of the 
Commissioner of Internal Revenue is that Congress 
has placed a sixty day limit, which must be construed 
not generously, but on the narrowest possible technical 
determination. 

The above Massachusetts case is Frost & Adams vs. 
Saltonstall, 129 Fed. 481, 482. 

It is unnecessary to burden this Honorable Court with 
full citations in reference to the established law that a 
44 day” may mean a period of 24 hours beginning at any 
specified time. 

On this point attention is invited to the following cases 
holding obviouslv that a 44 dav” means 24 hours as a 
measure of time. 


Casner vs. Hoskins, 128 Pac. 841, Supreme Court of 
Oregon. Moore, J., at page 850, said: 


4 4 It is contended that the verdict waf returned 
May 3, 1911, but that the judgment was nqt rendered 
until the following day, and hence an error was com¬ 
mitted. When upon a question of fact aj judgment 
is rendered, it must be entered the day it is given. 
L. C. L. Sec. 201. This clause of the Statute was 
probably designed to create a lien as soon as pos¬ 
sible after a verdict is rendered, but whether the pro¬ 
vision is mandatory or ministerial is hot deemed 
to be important, for the term ‘within the day’ evi¬ 
dently means within the 24 hours, otherwise a ver¬ 
dict returned just before midnight would be inef¬ 
fectual unless a judgment could be entered thereon 
before the close of the last moment of! that day. 
Such a rule would be a travesty on justice. It does 
not appear that the judgment was no^; rendered 
within the time limited.’’ 


Carter vs. Henry, 39 South 690 and 6 Ann. Cas. 715: 

The word “day” as used in Const. Sec. 72^ providing 
that if any bill shall not be returned by th0 Governor 
within five days, Sunday excepted, after it j shall have 
been presented to him, etc., it shall become a law means a 
full day of 24 hours. 


Whitefield, C. J., said: 


“On an examination of these authorities we are 
clearly of the opinion that the word ‘da^,’ in a con¬ 
stitutional provision such as this, meansj a full day 
of twenty-four hours. Applying this principle to the 
facts of the case, it is obvious that the Governor did 
not have a full day on March 22 in which to consider 
the bill, and the adjournment of the legislature at 
12:45 o’clock P. M. of that day deprived the Gov¬ 
ernor of the full day in the constitutional sense, 
which he was entitled to, in which to act upon the 
bill.” ! 
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Hyde vs . White, 24 Texas 137: 

In construing a provision that a bill would be pre¬ 
sented to the Governor “one day previous to the ad¬ 
journment 7 ’ it was held that “the word ‘day’ is used as 
a measure of time—twenty-four hours.” 

If a day means 24 hours beginning with the exact time 
of the mailing of the notice, the first day in question in 
this case was from 4:45 P. M., Thursday, November 10, 
1927, to 4:45 P. M. on Friday, November 11, 1927. The 
sixtieth day would, therefore, fall upon Sunday, and the 
sixtieth day thus falling upon Sunday, 24 hours would 
be eliminated on account of that Sunday. This would 
make the filing day that 24 hour period from 4:45 P. M. 
on Monday, January 9, 1928, to 4:45 P. M . on Tuesday, 
January 10,1928. In this case the petition was filed at 
9:10 o’clock A. M. on Tuesday, January 10, 1928. The 
sixty 24 hour days appear as follows: 

( 1 ) Thursday, Nov. 10, 1927, 4:45 to Friday, Nov. 11, 
1927, 4:45,1 day 

( 2 ) Friday, Nov. 11, 1927, 4:45 to Saturday, Nov. 12, 
1927, 4:45, 2 days 

( 3 ) Saturday, Nov. 12, 1927, 4:45 to Sunday, Nov. 13, 
1927, 4:45, 3 days 

(4) Sunday, Nov. 13, 1927, 4:45 to Monday, Nov. 14, 
1927, 4:45, 4 days 

( 5 ) Monday, Nov. 14, 1927, 4:45 to Tuesday, Nov. 15, 
1927, 4:45, 5 days 

( 6 ) Tuesday, Nov. 15, 1927, 4:45 to Wednesday, Nov. 
16, 1927, 4:45, 6 days 

( 7 ) Wednesday, Nov. 16, 1927, 4:45 to Thursday, Nov. 
17 1 Q07 4.*4n 7 Havci 

( 8 ) Thursday,’ Nov.’ 17, 1927, 4:45 to Friday, Nov. 18. 
1927, 4:45, 8 days 

( 9 ) Friday, Nov. 18, 1927, 4:45 to Saturday, Nov. 19, 
1927 4 *45 9 days 

(10) Saturday, Nov. 19, 1927, 4:45 to Sundav, Nov. 20, 

1927, 4:45, 10 days 

(11) Sunday, Nov. 20, 1927, 4:45 to Monday, Nov. 21, 

1927, 4:45,11 days 



(12) Monday, Nov. 21, 1927, 4:45 to Tuesday, Nov. 22, 

1927, 4:45, 12 days 

(13) Tuesday, Nov. 22, 1927, 4:45 to Wednesday, Nov. 

23, 1927, 4:45, 13 days 

(14) Wednesday, Nov. 23, 1927, 4:45 to Thursday, Nov. 

24, 1927, 4:45, 14 days 

(15) Thursday, Nov. 24, 1927, 4:45 to Friday, Nov. 25, 

1927, 4:45, 15 days j 

(16) Friday, Nov. 25, 1927, 4:45 to Saturday, Nov. 26, 

1927, 4:45, 16 days 

(17) Saturday, Nov. 26, 1927, 4:45 to Sunday, Nov. 27, 

1927, 4:45, 17 days 

(18) Sundav, Nov. 27, 1927, 4:45 to Monday, Nov. 28, 

1927, 4:45, 18 days 

(19) Monday, Nov. 28, 1927, 4:45 to Tuesday, Nov. 29, 

1927, 4:45, 19 days 

(20) Tuesday, Nov. 29, 1927, 4:45 to Wednesday, Nov. 

30, 1927, 4:45, 20 days 

(21) Wednesday, Nov. 30, 1927, 4:45 to Thursday, Dee. 

1, 1927, 4:45, 21 days 

(22) Thursday, Dec. 1,1927, 4:45 to Friday, Dec. 2,1927, 

4:45, 22 days 

(23) Friday, Dec. 2, 1927, 4:45 to Saturday, Dec. 3, 1927, 

4:45, 23 days 

(24) Saturday, Dec. 3,1927, 4:45 to Sunday, Dec. 4,1927, 

4:45, 24 days 

(25) Sunday, Dec. 4, 1927, 4:45 to Monday, Dec. 5, 1927, 

4:45, 25 days 

(26) Monday, Dec. 5,1927, 4:45 to Tuesday, Dec. 6, 1927, 

4 *45 26 days 

(27) Tuesdav, Dec. 6, 1927, 4:45 to Wednesday, Dec. 7, 

1927, 4:45, 27 days 

(28) Wednesday, Dec. 7, 1927, 4:45 to Thursday, Dec. 8, 


1927, 4:45, 28 days 

(29) Thursday, Dec. 8,1927, 4:45 to Friday, Dec. 9,1927, 

4 *45 29 days 

(30) Friday, Dec. 9, 1927, 4:45 to Saturday, Dec. 10, 

1927, 4:45, 30 days 

(31) Saturday, Dec. 10, 1927, 4:45 to Sunday, Dec. 11, 

1927, 4:45, 31 days I 

(32) Sunday, Dec. 11, 1927, 4:45 to Monday, Dec. 12, 

1927, 4:45, 32 days ! 

(33) Monday, Dec. 12, 1927, 4:45 to Tuesday, Dec. 13, 


1927, 4:45, 33 days 
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(34) Tuesday, Dec. 13,1927, 4:45 to Wednesday, Dec. 14, 

1927, 4:45, 34 days 

(35) Wednesday, Dec. 14, 1927, 4:45 to Thursday, Dec. 

15, 1927, 4:45, 35 days 

(36) Thursday, Dec. 15, 1927, 4:45 to Friday, Dec. 16, 

1927, 4:45, 36 days 

(37) Friday, Dec. 16, 1927, 4:45 to Saturday, Dec. 17, 

1927, 4:45, 37 days 

(38) Saturday, Dec. 17, 1927, 4:45 to Sunday, Dec. 18, 

1927, 4:45, 38 days 

(39) Sunday, Dec. 18, 1927, 4:45 to Monday, Dec. 19, 

1927, 4:45, 39 days 

(40) Monday, Dec. 19, 1927, 4:45 to Tuesday, Dec. 20, 

1927, 4:45, 40 days 

(41) Tuesday, Dec. 20, 1927, 4:45 to Wednesday, Dec. 

21, 1927, 4:45, 41 days 

(42) Wednesday, Dec. 21, 1927, 4:45 to Thursday, Dec. 

22, 1927, 4:45, 42 days 

(43) Thursday, Dec. 22, 1927, 4:45 to Friday, Dec. 23, 

1927, 4:45, 43 days 

(44) Friday, Dec. 23, 1927, 4:45 to Saturday, Dec. 24, 

1927, 4:45, 44 days 

(45) Saturday, Dec. 24, 1927, 4:45 to Sunday, Dec. 25, 

1927, 4:45, 45 days 

(46) Sunday, Dec. 25, 1927, 4:45 to Monday, Dec. 26, 

1927, 4:45, 46 days 

(47) Monday, Dec. 26, 1927, 4:45 to Tuesday, Dec. 27, 

1927, 4:45, 47 days 

(48) Tuesday, Dec. 27,1927, 4:45 to Wednesday, Dec. 28, 

1927,*4:45, 48 days 

(49) Wednesday, Dec. 28, 1927, 4:45 to Thursday, Dec. 

29, 1927, 4:45, 49 days 

(50) Thursday, Dec. 29, 1927, 4:45 to Friday, Dec. 30, 

1927, 4:45, 50 days 

(51) Friday, Dec. 30, 1927, 4:45 to Saturday, Dec. 31, 

1927, 4:45, 51 days 

(52) Saturday, Dec, 31, 1927, 4:45 to Sunday, Jan. 1, 

1928, 4:45, 52 days 

(53) Sunday, Jan. 1,1928, 4:45 to Monday, Jan. 2, 1928, 

4 *45 53 days 

(54) Monday, Jan. 2,1928, 4:45 to Tuesday, Jan. 3,1928, 

4:45, 54 days 

(55) Tuesday, Jan. 3, 1928, 4:45 to Wednesday, Jan. 4, 

1928, 4:45, 55 days 
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(56) Wednesday, Jan. 4, 1928, 4:45 to Thursday, Jan. 5, 

1928, 4:45, 56 days 

(57) Thursday, Jan. 5,1928, 4:45 to Friday, Jan. 6,1928, 

4 *45 57 days 

(58) Friday, Jan. 6, 1928, 4:45 to Saturday, Jan. 7,1928, 

4:45, 58 days 

(59) Saturday, Jan. 7, 1928, 4:45 to Saturday, Jan. 7, 

1928, 11:59, 7% hours - | 

Monday, Jan. 9, 1928, 12 A. M. to Monday, Jan. 9, 
1928, 4:45, 16% hours, 59 days 

(60) Monday, Jan. 9, 1928, at 4:45 to Tuesday, Jan. 10, 

1928, 4:45, 60 days. 

As to what a “day” means and the attitude;of Courts 
on the construction of statutory “days” which affect 
rights of the public, judicial decisions are very humerous. 
In addition to those cited above, the attention of this 
Honorable Court is also invited to the following: 

In Brown vs. Buzen, 24 Indiana 194-195, itj was held 
that in a contract providing that a certain act must be 
performed within eight days, fractions of days are not 
to be regarded; but the term means full days and there¬ 
fore the dav on which the act is done is to be counted as a 
%/ 

whole day. 

In Fuller vs. Schroeder, 31 N. Y. 109, the jCourt de¬ 
cided that the word “day” in law embraces ;the entire 
day; but that a day in law is not divisible is a mere fic¬ 
tion only observed for the purpose of justice and never 
adhered to when it would work mischief. As ; used in a 
contract for the sale of a reaping machine authorizing a 
test by using it for one day, it is to be understood with 
reference to the usage of farmers in workingi with such 
machine and is not to be limited to one calendar day, but 
may include a portion of two such days. 

The general law is that a day is an indivisible point 
of time, except where it must be cut up to prevent in¬ 
justice. In the sense of the statute relating to the com¬ 
putation of time—that is, of the days within which a cer- 

I 

j 

i 

i 

j . 

* I 
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tain act must be performed, it has neither length nor 
breadth, but simply position without magnitude. If the 
time for redemption is fixed at one day after a sale, that 
day could not be the day of the sale. The time men¬ 
tioned must be the following day. This is the holding 
of the Court in Edmondson vs, Wragg, 104 Pa. St. 500, 
502, and in Maxwell vs, Jacksonville Loan & Improve¬ 
ment Co,, 34 South. 255-265. 

CONCLUSION. 

It is respectfully submitted that— 

(I) The Board of Tax Appeals, upon Appellant’s Ex¬ 
ception, should have dismissed the Appellee’s Motion to 
Dismiss the Petition filed by the Appellant. 

(II) Under the published rules of the Board of Tax 
Appeals, the Appellant in this case properly believed 
that he w^as filing his Petition within the specified time. 

(III) Under the definition of a “day” given by this 
Honorable Court in Lewis-Hall Iron Works vs. Blair, 
Commissioner, the sixtieth day was Tuesday, January 
10,1928, when, at 9:10 A. M., the Petition was filed. 

(IV) If a “day” means a 24 hour measure of time, the 
sixtieth day falling on a Sunday, the proper day for 
filing the Petition in this case was Tuesday, January 10, 
1928, on which day it was filed. 

(V) Under any construction, carrying out the obvious 
intention of Congress, and granting to the taxpayer the 
privileges conferred upon him by the Revenue Act of 
1926, the Petition of the Appellant, Robert W. Chambers, 
was filed in time, and the Motion to Dismiss such Peti¬ 
tion filed on behalf of the Commissioner of Internal Rev¬ 
enue should itself have been dismissed. 

JOHN PHILIP HILL, 

HOWE, HILL & BRADLEY, 
Attorneys for Robert W. Chambers. 
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In the Court of Appeals of the District 

of Columbia 


No. 4928 | 

Robert W. Chambers, appellant I 

I 

V . 

Commissioner of Internal Revenue, appellee 


APPEAL FROM BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

No opinion was rendered in the present case, as 
the United States Board of Tax Appeals dismissed 
the proceeding upon motion of the appellee for 
lack of jurisdiction. (R. 10.) 

j 

JURISDICTION 

i 

i 

The appeal in the above-entitled case involves 
income and excess-profits taxes in the sum of 
$9,320.54 for the year 1922 and $956.38 for the 
year 1923, and is taken from an order of dismissal 
made by the United States Board of Tax Appeals 

(R. 10), promulgated May 25, 1928. This 0ase is 

(i) 


2 


brought to this court by stipulation filed August 13, 
1928 (R. 14), and by petition for review filed on 
November 17,1929 (R. 11), pursuant to the provi¬ 
sions of the Revenue Act of 1926, c. 27, Sections 
1001,1002,1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

1. May the Board consider a motion to dismiss 
a proceeding for lack of jurisdiction where the mo¬ 
tion is not filed by the Commissioner within twenty 
days after service upon him of a copy of the peti¬ 
tion? 

2. The Commissioner mailed a deficiency notice 
to the appellant on November 10, 1927; and on 
January 10, 1928, the appellant filed his petition 
with the Board to review the Commissioner’s de¬ 
termination. Was this petition filed within the 
sixty-day period provided by Section 274(a) of the 
Revenue Act of 1926 ? 

STATUTES AND THE BOARD’S RULES OF PRACTICE 

INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 254, 297. 

Sec. 274(a). If, in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the taxpayer, except as 
provided in subdivision (d), shall be noti¬ 
fied of such deficiency by registered mail, but 
such deficiency shall be assessed only as here¬ 
inafter provided. Within 60 days after such 
notice is mailed the taxpayer may file an ap- 


I 

i 


peal with the Board of Tax Appeals estab¬ 
lished by section 900. 

Revenue Act of 1926, c. 27, 44 Stat. 9, 55. 

Sec. 274(a). If in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to 
the taxpayer by registered mail. Within 60 
days after such notice is mailed (not| count¬ 
ing Sunday as the sixtieth day), tbe tax¬ 
payer may file a petition with the B6ard of 
Tax Appeals for a redetermination j of the 
deficiency * * *. j 

l 

Rules of Practice before the United States! Board 
of Tax Appeals. 

Rule 1. Business Hours .—The office of 
the Board at Washington, D. C., will be open 
each business day from 9 o’clock a. m.!to 4.30 
o’clock p.m. | 

Rule 14. Answer .—After service! upon 
him of a copy of the petition, the Commis¬ 
sioner shall have 60 days within which to file 
an answer or 20 days within which to move 
in respect of the petition. The answer shall 
be so drawn as fully and completely to advise 
the petitioner and the Board of the nature 
of the defense. It shall contain a specific ad¬ 
mission or denial of each material allegation 
of fact contained in the petition and shall 
set forth any new matters upon which the 
Commissioner relies for defense or affirma¬ 
tive relief. Each paragraph contained in 


i 
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the answer shall be numbered to correspond 
with the paragraphs of the petition. An 
original and four copies of the answer shall 
be filed, of which the original shall be signed 
by the Commissioner or his counsel and the 
copies conformed by him. 

STATEMENT OF FACTS 

At 4.45 o’clock P. M., on Thursday. November 10, 
1927, appellee mailed to the appellant a notice of 
deficiency in accordance with Section 274 (a) of the 
Revenue Act of 1926. (R. 25.) This notice set 

forth that there had been determined against appel¬ 
lant deficiencies for the years 1922 and 1923 total¬ 
ing $10,276.92. On Tuesday, January 10,1928, ap¬ 
pellant filed with the United States Board of Tax 
Appeals his petition for a redetermination of the 
deficiencies determined by the Commissioner. (R. 
2, 11.) On February 23, 1928, appellee filed with 
the Board of Tax Appeals a motion to dismiss ap¬ 
pellant ’s appeal upon the ground that the same had 
not been filed within the time required by law. 
(R. 9.) Through inadvertence this motion recited 
that the Board of Tax Appeals was “ with jurisdic¬ 
tion.” This error was permitted by the Board of 
Tax Appeals to be corrected by amendment at the 
time of the hearing. (R. 9.) On May 25,1928, the 
Board of Tax Appeals entered its order dismissing 
the proceeding for lack of jurisdiction upon the 
ground that the petition was not filed within sixty 
days after the mailing by the Commissioner of his 
determination. (R. 10.) On November 17, 1929, 
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appellant filed with the Board of Tax Appeals his 
petition for review by this court of the Board’s 
Order of Dismissal. (R. 11,12.) 

SUMMARY OF ARGUMENT 

Appellee’s motion before the Board to dismiss 
the proceeding raised a question of jurisdiction. 
Such question may be raised at any point in the 
proceeding. It can not be waived, and may be in¬ 
quired into by the court itself even when not other 
wise suggested. 

The reasonable rule for the computation of a 
period of time within which an act must! be done 
is to exclude the first day and to include the last, 
and as the law ordinarily does not concern itself 
with fractions of a day, the sixty-day period pro¬ 
vided by statute is computed from midnight of the 
mailing day of the deficiency notice to the end of 

i 

the sixtieth day. Hence, the sixty-day period from 
November 10, 1927, the date of the mailing of the 
notice, expired at the termination of Monday, Jan¬ 
uary 9, 1928. The petition which was I filed on 
January 10, 1928, was not filed within the period 
provided by law. 

* 

ARGUMENT 


It was proper for the Board to consider the question of 
jurisdiction raised at the hearing 

The appellant contends that the Board erred in 
considering appellee’s motion to dismiss for lack of 
jurisdiction (R. 12) since it was not made within 


i 








twenty days after service of a copy of the petition 
upon the Commissioner. In support of this as¬ 
signment of error, reference is made to Rule 14 of 
the Board’s Rules of Practice. 

The Board has no jurisdiction over a proceeding 
in which there has been a failure to comply with 
Section 274(a) of the Revenue Act of 1926, which 
provides that a taxpayer may file a petition with 
the Board within sixty days after notice of a de¬ 
ficiency is mailed by the Commissioner. The re¬ 
quirement that such petition be filed within sixty 
days is statutory and jurisdictional, and is not 
merely procedural. Lewis-Hall Iron Works v. 
Blah', 23 P. (2d) 972 (certiorari denied, 277 U. S. 
592). 

It is settled that jurisdiction may never be con¬ 
ferred by consent of the parties to a proceeding. 
Chicago, Burlington & Quincy Railway Co. v. Wil¬ 
lard, 220 U. S. 413; Minnesota v. Northern Securi¬ 
ties Co., 194 U. S. 48, 62, 63; Chicago <£ A. R. Co. v. 
Allen , 249 Fed. 280, 284; St. Louis Smelting <Sc Re¬ 
fining Co. v. Nix, 272 Fed. 977, 978. 

The question of jurisdiction can not be waived, 
and may be raised at any point in the proceeding. 
Gainesville v. Brown-C rummer Co., 277 U. S 54, 59. 

It is the duty of a court, and by analogy the same 
is true as to the Board, to inquire into the question 
of jurisdiction even when it is not otherwise sug¬ 
gested. Barnette v. Wells Fargo Nevada National 
Bank et ah, 270 U. S. 438, 447. In M. C. L. M. - 


i 
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Railway Co. v. Swan, 111 U. S. 379, 382, the court 
said: 

; 

On every writ of error or appeal the first 
and fundamental question is that pf juris¬ 
diction, first, of this court, and then of the 
court from which the record comes. This 
question the court is bound to ask an4 answer 
for itself, even when not otherwise suggested, 
and without respect to the relation of the 
parties to it. 

! 

The Board, therefore, did not err in considering 

i 

appellee’s motion to dismiss for lack of jurisdiction. 
Since this question may be inquired into at any time, 
Rule 14 does not apply to such a question. 

i 

11 

The weight of authority supports the rule that a day is 
an indivisible unit of time and that where an act is to 

i 

be performed within a specified period after a day 
named the first day thus designated is excluded and 
the last day of the period included 

| 

The appellant contends that his petition which 
was filed with the Board on January 10, 1928, was 
filed within sixty days after November 10, 1927, 
the day on which the notice of deficiency was mailed 
to him by the Commissioner. The appellpe con¬ 
tends that the statute properly construed required 
the appellant to file his petition on or j before 
January 9,1928. 

A day has been defined as “the w’hole of 24 hours 
from midnight to midnight.” Endlich, Interpre- 

i 

tation of Statutes, Section 389. In National Bank 
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v. Burkhardt, 100 U. S. 686, 689, the court said, 
“For most purposes the law regards the entire day 
as an indivisible unit.” 

The appellant seeks to change the unit of time 
for computing the statutory period, from days to 
hours, substituting for the sixty days a period of 
1,440 hours. Starting with 4.45 P. M., Thursday, 
November 10,1927, he shows that the 1,440th hour 
expires on Sunday, January 8, 1928, at 4.45 P. M. 
He eliminates the twenty-four hours of Sunday, 
and shows the twenty-four hours of the fifty-ninth 
day to be made up of seven and one-quarter hours 
of Saturday and sixteen and three-quarters of 
Monday. The sixtieth day is computed from 4.45 
P. M. Monday to 4.45 P. M. Tuesday, January 10, 
1928. 

This computation, however, is in error, in view 
of the fact that the statute provides for a period of 
sixty days not counting Sunday as the sixtieth day. 
This plainly indicates that the unit measure of time 
is days. Under the computation contended for by 
the appellant it will be seen that part of the fifty- 
ninth day falls upon Sunday and that the sixtieth 
day falls both upon Sunday and Monday. The 
hour basis of computation thus renders meaning¬ 
less the provision “not counting Sunday as the six¬ 
tieth day.” Sunday, as an indivisible unit of twen¬ 
ty-four hours, must be the sixtieth day in order 
to be excluded; a part of Sunday can not be the 
sixtieth day. That fractions of a day are not gen- 
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erally considered in the legal computation of time 

has been recognized in the following decisions: 

Louisville v. Savings Bank, 104 U. S. 469; McGill v. 

_ ! 

United States Bcmk, 12 Wheat. 511; In te Gubel- 

i 

man et al., 10 F. (2d) 926. Exceptions to this gen¬ 
eral rule have been made by the courts j in cases 
where, for example, claims are presented on the 
same day, and it is necessary, to save a vested right, 
avoid a forfeiture, or determine conflicting priority 
claims in bankruptcy cases. In the Matter of 
Richardson et al., 2 Story (C. C. 1st.) 571 ;| Burgess 
v. Salmon, 97 U. S. 381; National Bank jv. Burk- 
hardt, supra . However, the case at bar seems to 
fall within the general rule rather than the ex¬ 
ceptions. 

Appellant’s position is further in error in not 
excluding the day of the mailing of the deficiency 
notice. In Sheets v. Selden’s Lessee, 2 T^all. 177, 
190, the general rule is stated thus: 

The general current of the modern author¬ 
ities on the interpretation of contracts, 
and also of statutes, where time is td be com¬ 
puted from a particular day or a particular 
event, as when an act is to be performed with¬ 
in a specified period from or after a day 
named, is to exclude the day thus designated 
and to include the last day of the specified 
period. 

To avoid the application of this rule the appellant 
cites Lewis-Hall Iron Works v. Blair, supra, and 

i 

argues that in view of this decision the word “day” 
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is a “business day,” consisting of a period of seven 
and one-half hours from 9.00 A. M. to 4.30 P. M., 
and that since the deficiency notice was not mailed 
until 4.45 P. M., Thursday, November 10, 1927, it 
was not mailed on a business day; further, that the 
next day, Friday, must be considered the mailing- 
day, and that as the practice is to exclude the mail¬ 
ing day from the count, the first day of the period 
is Saturday, November 12, 1927. But it must be 
pointed out that this decision is not authority for 
the exclusion of any day of the statutory period. 
The decision defines the meaning of the word 44 file” 
and holds that a petition deposited with the Board 
at 7.10 o’clock of the sixtieth day was not filed with¬ 
in the meaning of the statute, in view of Rule 1, of 

% 

the Board’s Rules of Practice. 

The business day of the Board affects only the 
time within which the petition must be filed, if filed 
on the sixtieth day. This court, in upholding the 
Board’s rule, did not exclude from the computation 
the sixtieth day. The decision can not therefore 
be authority for not considering November 10th as 
the mailing day, even though the deficiency notice 
was mailed after business hours. Furthermore, 

Friday, November 11, 1927, should not be elimi- 

* 

nated from the computation, since no fractional 
part of that day, nor even of the business part of 
that day, is involved. • 

It is the Government’s position that in the com¬ 
putation of the sixtv-dav period days and not hours 
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i 
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are the units of measurement and that the day of 
mailing is excluded. Accordingly, the period began 
to run from the first moment of Friday, November 
11, 1927, and counting sixty actual days from the 
beginning of that day it expired on Monday, Janu¬ 
ary 9, 1928. As the taxpayer’s petition! was ad- 

i 

mittedly not filed until January 10,1928, it was not 

filed within the period prescribed by law. j 

| 

CONCLUSION j 

i 

It has been shown that this method of computa¬ 
tion is fair, reasonable, in accord with the intent 
of Congress, and is supported by the weight of au¬ 
thority. Therefore, the Board was clearly with¬ 
out jurisdiction to entertain the appeal. 

G. A. Yoitngqttist, 
Assistant Attorney General. 
Sewall Key, 

JOHNi G. Remey, | 

Special Assistants to the Attorney General. 

C. M. Chabest, I 

General Counsel, 

Bureau of Internal Revenue. 

Stanley Stjydam, j 

Special Attorney, 

Bureau of Internal Revenue. 

December, 1929. 
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